STREET STOPS AND BROKEN WINDOWS:
TERRY When it comes to debating theories of crime and law, some people pretend that race does not matter at all, while others accord it undue, if not determinative, significance. Unfortunately, recent events in policing seem to tip the balance of reality toward the latter view. There is now strong empirical evidence that individuals of color are more likely than white Americans to be stopped, questioned, searched, and arrested by police.' This occurs in part because of their race, in part because of heightened law enforcement intensity in minority communities, in part because of the temptation among law enforcement officers to simply "play the base rates" by stopping minority suspects because minorities commit more crimes, and in part because of the tacit approval of these practices given by their superiors. 6 Whether the legal system should consider race in its every day decision-making is a hotly contested and much-litigated issue. 7 Yet the modern practice of racial policing should surprise no one. Racial profiling is often defended as a useful means to detect criminal behavior. 8 The legal system has long used race as a signal of increased risk of criminality. Examples include: immigration exclusion and other discrimination against Chinese immigrants in the 19th century; 9 the racialization of the debate on the passage of the Harrison Narcotics Act; 10 the internment of the Japanese during World War II;11 border interdictions to halt illegal immigration; 12 (1999) (admitting that New Jersey State Police officers engaged in racial profiling, but also that profiling is part of the culture of the State Police), available at http://www.state.nj.us/lps/intm_419.pdf (Apr. 1384 (2000) . 8 . KENNEDY, supra note 4, at 145-46 (discussing race as a predictor of criminality). For a review of the historical uses of ethnic and racial exclusion in the United States based on attributions of greater danger to ethnic minorities, see generally SA-MUEL WALKER ET AL., THE COLOR OF JUSTICE: RACE, ETHNICITY AND CRIME IN AMERICA (2d ed. 2000). 9 . Yick Wo v. Hopkins, 118 U.S. 356 (1886) (inferring intentional discrimination against Chinese citizens from disparate enforcement of an ordinance banning laundries).
See generally STATE POLICE REVIEW TEAM, OFFICE OF THE ATTORNEY GEN. OF THE STATE OF N.J., INTERIM REPORT OF THE STATE POLICE REVIEW TEAM RE-GARDING ALLEGATIONS OF RACIAL PROFILING
10. Harrison Narcotics Act, ch. 1, 38 Stat. 785 (1914) ; see also DAVID F. MUSTO, THE AMERICAN DISEASE 65 (1973) ("Cocaine raised the specter of the Wild Negro, opium the devious Chinese .... ").
11. Korematsu v. United States, 323 U.S. 214 (1944) (finding forced internment troubling but ultimately upholding its constitutionality). racial components of drug courier profiling; 13 and the so-called Carol Stuart stops in Boston.
14 Generally, courts have refused to disallow the use of race as an indicia of criminality.
1 5 Most courts have accepted this practice, so long as (1) race alone is not the rationale for the interdiction, and (2) it is not done for purposes of racial harassment. 6 This practice has been reflected in case law as the sound exercise of "professional judgment" by police officers. 7 12. United States v. Martinez-Fuerte, 428 U.S. 543, 556-57 (1976) (affirming the U.S. Border Patrol's right to conduct checkpoint stops of vehicles near the Mexican border with or without reasonable suspicion).
13. United States v. Harvey, 16 F.3d 109, 115 (6th Cir. 1994) (Keith, J., dissenting) ("African-Americans are more likely to be arrested because drug courier profiles reflect the erroneous assumption that one's race has a direct correlation to drug activity.").
14. MASS. ATTORNEY GEN.'S OFFICE, REPORT OF THE ATTORNEY GENERAL'S CIVIL RIGHTS DIVISION ON BOSTON POLICE DEPARTMENT PRACTICES (Dec. 18, 1990) (reporting results of an investigation into allegations that, in violation of constitutional mandates, the Boston Police Department "rounded up" African American men in the wake of the murder of Carol Stuart, a white woman).
Shortly before this article went to press, a sharply-divided United States Court of Appeals for the Second Circuit declined to reconsider its ruling upholding its dismissal of Brown v. City of Oneonta, 221 F.3d 329 (2000) . The plaintiffs in Brown alleged that police unconstitutionally swept the 10,000-resident town and stopped and inspected the hands of black men after an elderly woman alleged she had been attacked in her home by a young black male who cut his hand during a struggle.
The panel reaches a grave conclusion by holding that the police act constitutionally under the Fourteenth Amendment when, based on a witness's predominantly racial description, they stop every young African American male in town to determine whether he can exclude himself from a vague class of potential suspects that has been defined in overwhelmingly racial terms. Brown v. City of Oneonta, -F.3d -(2d Cir. 2000), available in 2000 WL 1855047.
15. See Whren v. United States, 517 U.S. 806 (1996) . In Whren, the U.S. Supreme Court ruled that as long as an officer observes a traffic violation, a traffic stop is constitutional, even if the officer has no intention to enforce the law the driver violated. Even if purely pretextual, a racially-motivated stop is constitutional under the Fourth Amendment if also motivated by a second, non-racial factor. The Court did state, however, that a stop motivated by race alone would violate Fourteenth Amendment protections. Id. at 813. COLE, supra note 5, at 39-40 (citing the extraordinarily high concentration of minority complainants in unsuccessful federal appellate cases involving pretextual traffic stops). See also Harvey, 16 F.3d at 115 (Keith, J., dissenting); KENNEDY, supra note 4, at 14 ("Racist perceptions of blacks have given energy to policies and practices (such as racial exclusion in housing, impoverished schooling, and stingy social welfare programs) that have facilitated the growth of egregious crime-spawning conditions that millions of Americans face in urban slums and rural backwaters across the nation.") (citation omitted).
16. See Whren, 517 U.S. at 813. 17. Although courts may be reluctant explicitly to identify and endorse the use of race as a proxy for criminal behavior, the factual underpinnings of many cases reveal tacit judicial approval of racial profiling. E.g., Papachristou v. City of Jacksonville, 405 Contemporary criminal justice theory and practice accord with this view, but substitute sociological language for the more formal legal endorsement of race-based practices. In New York City, law enforcement strategies emphasize the aggressive patrol of areas containing manifestations of physical and social disorder. Thus, police aggressively enforce laws on public drinking and loitering. They also actively patrol neighborhoods with empty lots, abandoned cars, and dilapidated buildings. Collectively, these strategies are based on the "Broken Windows" theory, named after the influential essay on the contagious effects of unchecked signs of disorder. 18 Beginning in 1994, officials altered the police strategies in New York City to address low-level disorder problems that might invite more serious crime problems.' 9 These signs of disorder often are more prevalent in urban neighborhoods with elevated rates of pov-U.S. 156 (1972) (reviewing the enforcement of a vague vagrancy ordinance against two black men accompanied by two white females); Florida v. J.L., 529 U.S. 266 (2000) (reviewing the adequacy of a stop and frisk based on an anonymous informant's description of a "young black male" wearing a plaid shirt and carrying a gun).
The 956, 966 (1999) . But see Terry, 392 U.S. at 5-7 (detailing the suspicious activity the Terry defendants engaged in after Detective McFadden, a thirty-nine year veteran of the police department, first observed them and felt "they didn't look right to [him] at the time").
In Illinois v. Wardlow, 528 U.S. 119, 124 (2000) , the Court noted that although an individual's presence in a "high crime area" does not meet the standard for a particularized suspicion of criminal activity, a location's characteristics are relevant in determining whether an individual's behavior is sufficiently suspicious to warrant further investigation. Since "high crime areas" often are areas with concentrations of minority citizens, this logic places minority neighborhoods at risk for elevating the suspiciousness of its residents. 22. There is an irony here about the use of such citizen detentions and searches as a crime fighting tool. The Terry decision itself located the frisk less as an investigative aid than as a protection for the patrolling officer: "The frisk ... was essential to the proper performance of the officer's investigatory duties, for without it the answer to the police officer may be a bullet." Terry v. Ohio, 392 U.S. 1, 8 (1968) (citation omitted). That the stop and frisk engenders animosity was made explicit in the original Terry decision. The Supreme Court in Terry noted that a frisk "is a serious intrusion upon the sanctity of the person, which may inflict great indignity and arouse strong resentment, and is not to be undertaken lightly." Id. at 17. The Court also noted that Terry stops had the potential to inflict psychological harm: "Even a limited search... constitutes a severe, though brief, intrusion upon cherished personal security, and it must surely be an annoying, frightening, and perhaps humiliating experience. Moreover, by explicitly linking disorder to violence, OMP (as informed by Broken Windows theory) further focused police resources and efforts on the neighborhoods with the highest crime and violence rates. 25 That these were predominantly minority neighborhoods further reinforced the disproportionate exposure of New York City's minority citizens to policing. Thus, this construction of disorder broadened the concept to include places where violent and other serious crimes were most likely to occur. Those places tended to be ones with the highest concentrations of socially-disadvantaged minority populations.
In this paper, we assess empirical evidence designed to sort out these competing claims about the underlying theoretical basis for New York City's aggressive policing policy. We analyze patterns of stop and frisk activity to assess whether practice reflected the place-based strategies embodied in Broken Windows theory, or if instead, practice was focused on the social markers of race and disadvantage. We ask whether, after controlling for disorder, the city's stop and frisk policy is, in fact, a form of policing that disproportionately targets racial minorities. We begin by reviewing the history and evolution of these policies, showing the links between race, Broken Windows theory, and aggressive policing. In Part II, we review evidence of the racial skew in policing as reported in recent studies. In Part III, we offer the results of empirical tests of data conducted on trends and patterns of policing to resolve these competing claims about the motivating theories for the observed patterns. We find little evidence to support claims that policing targeted places and signs of physical disorder, and show instead that stops of citizens were more often concentrated in minority While Black" Matters, 84 MINN. L. REV. 265, 273 (1999) . The shared danger of profiling encounters reflects the concept of "linked fate" among residents of minority neighborhoods. "Linked fate" refers to the empathy that people have with family and friends. It can also exist among strangers. In the African American community, linked fate has its foundation in the fact that the life chances of African Americans historically have been shaped by race. MICHAEL 28 Disorder indicates to law-abiding citizens that their neighborhoods are dangerous places, leading to their withdrawal from informal social control and regulation. 29 The theory suggests that there is a tipping point at which disorder trumps order by defeating the willingness of citizens to interact with the police and with each other to co-produce security. Accordingly, disorder invites more disorder in a contagious process that progressively breaks down community standards and also sug- fighting on street corners, and prostitution. They also mention signs of physical disorder, including abandoned cars-with broken windows, naturally-and dilapidated buildings, also with broken windows.
29. Id. at 33 ("In response to fear, people avoid one another, weakening controls.").
gests to would-be criminals that crime will not be reported. Disorder ultimately invites criminal invasion.
Broken Windows theory comports well with social norms theories. In this framework, individuals form social norms through interactions with others in social spaces, creating norms of either legal or illegal behavior in their communities. 3° Wilson and Kelling argue that when police focus on repairing or removing these disorder problems, they combat crime by promoting the types of social interactions among law-abiding citizens that strengthen the dynamics of social regulation and produce security and social control. 31 To restate this in terms of Broken Windows theory, disorder conveys a social message that there is no effective social regulation of behavior in a neighborhood with such visible and prevalent signs of disorder. 32 In turn, disorder communicates the absence of restraints to others who may interpret this as either tolerance of, or an invitation to, criminal behavior. Thus, as both disorder and criminal behavior spread, they communicate a mutually reinforcing social norm regarding crime and social disorder, all the while communicating danger to those who would attempt to reinforce social norms that oppose crime and disorder.
Empirical ported that social interactions and social controls among neighbors are more closely related to crime than is disorder, while these social processes-which they term "collective efficacy"-are unrelated to disorder. Similar to Harcourt's re-analysis of the Skogan data, Sampson and Raudenbush also discredit the relationship between crime and disorder. 4°T hese 44. Definitions of the crimes that constitute disorder vary, but generally include: unlicensed peddling and vending, public drunkenness and open drinking, vandalism (including graffiti), public urination, loitering, littering, panhandling, prostitution, and menacing misbehavior. The latter often is symbolized by "squeegee" men who solicit money in return for unsolicited cleaning of motorists' windshields at stop lights. Cracking down on squeegee men represents the type of OMP enforcement that most closely expressed popular conceptions of the policy. KELLING 214 (1998) (discussing the NYPD's policy to rid the city of the squeegee people); William J. Brat-toward "community policing, ' 45 OMP advocates active engagement with and arrest of law violators. In more traditional community policing, police pursued ameliorative measures that also were consistent with Broken Windows theory, but avoided coercive encounters with citizens on the street. 46 These ameliorative measures were consistent with Broken Windows tenets that police should focus equally on protecting communities as well as protecting individuals. 47 Although community policing and OMP both derive from a social norms basis, the implementation of OMP in New York moved in a very different direction, exchanging amelioration of physical disorder for interdiction of social disorder.
Sarah Waldeck claims that this exchange resolved a conflict that arose in the occupational subculture of policing with the advent of community policing. 48 In addressing non-crime problems, police were reluctant to adhere to a new set of markers for performance and competence based on social interactions with law-abiding citizens. 49 By emphasizing the aggressive pursuit of social disorder, or disorderly persons, police returned to the more comfortable performance indicators of stops and arrests, while restoring to the workplace their traditional cultural dichotomy of "disorderly people and law abiders." 50 Thus, for example, while New York City police identified only seventy-five "squeegee" people, 5 ' the expanding definition of disorder meant that more and more people were disorderly and subject to aggressive police attention. It is important to remember that Wilson and Kelling's original social science construction of Broken Windows theory had little to do with social disorder, especially with the aggressive interdiction of disorderly persons. Thus, as we shall see next, the evolution of OMP in New York resulted in a policy and style of policing that violated the subtle connection that Wilson and Kelling drew between crime and disorder, and that deviated in many important ways from its underlying social norms paradigm. As we show below, the exchange of physical disorder for social disorder signified nothing less than a theoretical paradigm shift from the original construction of Broken Windows theory to the more traditional and problematic policing of social disorganization.
B. Violence, Disorder, and Order-Maintenance Policing in New York City
Many observers have noted that OMP in New York City has eschewed (what is for police) the more esoteric dimensions of community policing targeted at physical disorder, for an aggressive policy of arrest and other traditional law enforcement tactics aimed squarely at social disorder. While remaining true to the origins of Broken Windows theory, there were strategic and tactical reasons to reconstruct the Broken Windows theory in this way.
Whereas community policing implies a partnership between police and community, the interpretation of community needs is one of the wild cards of the theory. 52 The partnership required that the parties respond both to a neighborhood's priorities regarding crime and to the more traditional police functions of detecting and deterring criminal behavior. 5 3 Community policing, then, often appeared to be a Solomonesque split between traditional police goals focusing on major crimes (e.g., murder and armed robbery) and the goals of community residents concerned with chronic low-level crimes and disorder problems. 54 However, in shifting from community policing to OMP, police strategy in New York City redirected its strategic focus from remedying physical disorder to policing social disorder. The rationale for this shift from physical to social disorder was the theory that low-level crime-social disorder-nurtures and facilitates more serious crime. 55 Even so, this strategic shift did not necessarily imply a tactical change toward aggressive policing. Moreover, this tactical shift departed sharply from the Wilson and Kelling and the Kelling and Coles models of Broken Windows, as well as most contemporary models of community policing. 57 As conceptualized by Kelling and Coles, OMP involved the enforcement of these standards "through non-arrest approaches-education, persuasion, counseling, and ordering-so that arrest would only be resorted to when other approaches failed. 58 The origins of the tactical shift are revealed in strategy documents issued by the New York City Police Department ("NYPD") in 1994. 59 According to the analysis by the Office of the Attorney General of the State of New York ("OAG Report"), these policies remain in effect today. 60 61 articulates a reconstructed version of Broken Windows theory as the driving force in the development of policing policy. It states that the NYPD would apply its enforcement efforts to "reclaim the streets" by systematically and aggressively enforcing laws against low-level social disorder: graffiti, aggressive panhandling, fare beating, public drunkenness, unlicensed vending, public drinking, public urination, and other lowlevel misdemeanor offenses. 62 Second, Police Strategy No. 1, Getting Guns Off the Streets of New York, 63 formalized the strategic focus on the eradication of gun violence through the tactical measure of intensifying efforts to seize illegal firearms. Homicide trends in New York City since 1985 provided strong empirical support for emphasizing gun violence in enforcement policy. 64 Nearly all the increases in homi- cides, robberies, and assaults during this period were attributable to gun violence. 65 The political fallout of the homicide crisis lasted for several years more. The homicide crisis was a critical theme in the mayoral election campaign of 1993, and focused the attention of the incoming Giuliani administration's crime-control policy on gun violence. 66 These two policies, articulated within a relatively brief period in the first few months of the new administration, explicitly cemented the marriage of OMP and "gun-oriented policing '67 within policy. The logic of this approach was articulated in a series of documents and statements. "By working systematically and assertively to reduce the level of disorder in the city, the NYPD will act to undercut the ground on which more serious crimes seem possible and even permissible. 68 These tactical shifts were intended to raise the stakes for criminals who carried guns: "Stopping people on minor infractions also made it riskier for criminals to carry guns in public." '69 The policy assumed, quite explicitly, that would-be offenders would be deterred from carrying guns since they would be more likely to be stopped for minor crimes or infractions.
The net effect of this marriage was that Broken Windows theory was implemented out of context. Not only was Broken Windows theory recast from physical to social disorder, but community policing and disorder policing both were separated from the theory, reinvented, and implemented with very different tactics. 7v First, the NYPD version of disorder policing rejected the emphasis on alternatives to arrest and prosecution-essential tenets of the original Broken Windows theory. 71 Although correcting disorder was the focus of policing, the tactic to achieve it was arrest, the most traditional of law enforcement tools. People who committed disorder offenses were questioned and checked for outstanding 65 69. VERA REPORT, supra note 64, at 1. 70. Waldeck, supra note 19, at 1274-75 n.89; see also Bratton, supra note 44, at 463-64. This version of community policing eschewed social work functions antithetical to the traditional definition of policing. These tactics robbed rank-and-file police of the activities-searches and arrests-that not only were the staple of police productivity, but also the stepladder to status on the force and advancement within the department. Among police administrators, the emerging paradigm of community policing took away their primary method of keeping order.
71. Waldeck, supra note 19, at 1274.
warrants. Those without identification were taken to a precinct, and many were held until fingerprint checks were completed. 72 In other words, disorder policing was used not to disrupt the developmental sequence of disorder and crime, but instead disorder offenses became opportunities to remove weapons and wanted criminals from the streets. Second, community policing also was reinvented in this marriage. Community standards were no longer identified through structured and systematic interactions between police and community leaders. Instead, the NYPD turned to its sophisticated datadriven management accountability system-Compstat-to identify community needs. The result was that the locus of the standardsetting process shifted from police-community partnerships to precinct commanders. 73 Presumably, precinct commanders were still involved in their communities, developing plans and setting priorities for enforcement. 74 However, the precinct commanders, who continued to meet with community groups, were now accountable to the NYPD's operational hierarchy for both their successes and their failures to produce declining crime rates. 75 As a result, precinct commanders set the crime-fighting priorities for that precinct and developed overall plans of action, based on meeting NYPD priorities, rather than the standards set in cooperation with communities. 76
C. Disorganization and Disorder: Competing Theories of Place and Crime
For decades before Broken Windows, criminological theories emphasized the notion of "place. '' 77 In the 1920s, Clifford Shaw 72. Id. at 1279. These tactics were developed and widely implemented in the transit police under Bratton's leadership in the early 1990s. BRATrON Recent revisions to this theory emphasize the social organization-the actions of residents within neighborhoods to produce social control and realize their shared values-as protective against high crime rates. Robert Sampson, Stephen Raudenbush, and Felton Earls reported in a study of residents in 343 Chicago neighborhoods that social cohesion among neighbors is linked to lower levels of violence, net of poverty rates, demography, or other socioeconomic factors. 79 This dynamic conceptualization of neighborhood emphasizes social interactions among neighborhood residents, including:
(1) the strength and interdependence of social networks; (2) the efficacy of collective supervision that residents exercise; (3) the personal responsibility they assume in addressing neighborhood problems; and (4) the level of resident participation in formal and informal organization such as churches, block clubs, and PTAs. The idea is that community-level social processes such as the level of supervision of teenage peer groups, the prevalence of friendship networks, and the level of residential participation in formal organizations, mediate the link often noted between individual-level factors, such as race and socioeconomic status, and crime. 80 As Tracey Meares and others point out, the conditions that characterize poor, minority, inner-city communities generally conform to a place-based social organization model of crime. In urban areas, many poor people of color live in conditions of residential segregation, concentrated poverty, and unemployment that predict the 81 i breakdown of community social processes, which in turn predict elevated crime rates.
8 2 For example, many poor African Americans live in the overwhelmingly poor communities marked by unemployment, family dislocation, and high residential turnover. 8 3 The challenges to social control in socially disorganized neighborhoods are greater for blacks and Hispanics than for whites. 8 , 4 Social disorganization also predicts social and physical disorder. Both theoretically and empirically, disorder and disorganization are confounded. In the study of Chicago neighborhoods by Sampson and colleagues, they included in regression models measures traditionally associated with social disorganization theory to predict disorder in census tracts . weakly predicted rates of robbery. After controlling for these neighborhood characteristics, the relationship between disorder and crime disappeared for four of their five empirical tests. 87 Accordingly, social disorganization predicts crime and disorder, but disorder does not predict crime after controlling statistically for the effects of social disorganization. Sampson and colleagues conclude that: "Contrary to the Broken Windows theory ... the relationship between public disorder and crime is spurious" for most crimes, and is weakly associated only with the crime of robbery. 8 8 Disorder is only a moderate predictor of robbery, and it co-varies with other neighborhood characteristics such as concentrated disadvantage. Disorder may have a cascading effect on antecedents of crime-encouraging business migration, for example-but it has very weak indirect effects on crime itself. Sampson and colleagues concluded that disorder takes a back seat to other factors, including structural disadvantage and social ties, in explaining crime rates. Controlling crime through disorder policing is, in their words, "simplistic and largely misplaced." 89 Disorder policing, or OMP, leaves the causes of crime untouched.
H. AGGRESSIVE POLICING: OMP, STREET STOPS, AND RACE
Under the tactical shift to order-maintenance policing in New York City, patrol was reinvented to include pro-active interdiction of persons suspected of violating both minor and serious crimes. 90 The importance of stop and frisk interventions to crime fighting was never formally acknowledged in official documents, but has been discussed in detail by the policy's architects and theorists. Kelling and Coles claim that for OMP to be successful, patrol officers should intervene in observed or suspected low-level disorder. 91 Critics claim that OMP tactics increased the opportunity for pretextual stops leading to searches and arrests. 92 Mar. 20, 1994 , at 47 (stating that police should make street stop and frisks in order to find persons carrying illegal weapons, without stating a legal or practical rationale for these stops).
92. Waldeck, supra note 19, at 1282 ("Nor is there any doubt that the police use quality-of-life offenses as excuses to fish for drugs, guns, or evidence of a more serious crime.").
crimes or infractions were easier to justify under a lower constitutional standard (i.e., "reasonable suspicion") than stops for more serious offenses. Accordingly, OMP stops provided opportunities for police to check for warrants, and, again under reasonable suspicion standards, search suspects for contraband or weapons, and make arrests. Many such offenses-such as public drinking or loitering-take place in public, making their observation easier and an encounter with the putatively offending citizen more likely.
The result was a vast increase in misdemeanor arrests, but also a sharp decline in their quality and sustainability in court. OMP has been activated through vast increases in misdemeanor arrests of adults, increasing from 129,404 in 1993 (the year prior to OMP implementation) to 181,736 in 1996, and 215,158 in 1998. 93 But the evidentiary quality of arrests suffered as their number rose. As arrests increased under OMP, the rate at which prosecutors declined to pursue these cases rose dramatically. In 1998, prosecutors dismissed 18,000 of the 345,000 misdemeanor and felony arrests, approximately twice the number dismissed in 1993. 9 ' Overall, more than 140,000 cases completed in 1998 ended in dismissals, an increase of 60% compared with 1993. 95 Prosecutors say that refusals to prosecute as well as the high dismissal rate can indicate a decline in the quality of arrest. 9 6 Many of the declined cases, known as "declined prosecutions" or "D.P.s" in the court, came from predominantly minority neighborhoods, the focus of OMP efforts. 97 The punitive component of the D.P.s. and dismissed arrests-being taken into custody, handcuffed, transported, booked, often strip-searched, and jailed overnight-impregnates these events with its own social meaning quite different from the origins of Broken Windows theory. Analyses of 1998 police stop and frisk reports-UF-250s-showed that OMP policing had drifted from street stops in quality of life crimes to widespread stops of citizens in search of guns. 98 Stop and frisk actions became the primary method for removing illegal handguns from the street. The OAG Report showed that from January 1998 through March 1999, weapons possession was suspected in more than one-third of documented stop and frisk encounters. 99 The OAG Report also showed that the reconstructed OMP policy was implemented in a manner that was not race-neutral. The OAG Report showed that stops were disproportionately concentrated in the city's poorest neighborhoods, neighborhoods with high concentrations of racial minorities. Table 1 below shows the percentage of stops, according to the distribution of minority populations in the precincts. In precincts with the highest concentrations of minorities, stops of black and Hispanic suspects were highest (by percentage), as might be expected. However, in the thirteen precincts with the lowest minority populations, 1 00 stops of blacks and Hispanics were well above what their population percentage would predict. In those precincts, 30% of the persons "stopped" were black, more than ten times greater than their percentage of the overall population of those precincts. 1 0 1 Hispanics comprised 23.4% of the persons "stopped," more than three times their population share. Whites make up 80% of the population of those precincts, but only 41.5% of the persons "stopped." Even in precincts where neighborhoods had the lowest minority concentration, whites were stopped less. The pattern invokes an enduring empirical fact in criminological research: police officers are more likely to treat as suspicious persons who seem out of place from their surroundings. 1°2 To police officers, race serves as a marker of 98. OAG REPORT, supra note 5, at tbl.I.B.3. 99. Id. The Street Crime Unit was disproportionately responsible for the use of stop and frisk actions to search for guns. During the fifteen month study period in the OAG Report, the Street Crime Unit ("SCU") had a "particular emphasis on recovering illegal firearms." Its 435 officers (out of nearly 40,000 in the NYPD) effected more Racial incongruity is one of several patterns observed in the OAG Report that depict the racial component of OMP in New York. The ratio of 9.5 stops of black citizens for each arrest made was 20% higher than the 7.9 ratio for whites. 1 0 5 Such higher stoparrest ratios suggest either that stops for blacks were pretextual and largely unfounded, or that police were less discriminating or skillful in assessing "suspicion" for minority citizens.
Stops, alone or in proportion to the population, tell only part of the story. The NYPD points out, for example, that the higher stop 103 rate for minorities reflects higher participation of blacks and Hispanics in crimes, especially in the city's highest crime neighborhoods. Using crime data on race-and crime-specific arrest rates within precincts, the OAG Report estimated the extent to which race-and crime-specific stops were predicted by crime, or whether actual stop rates exceeded the predicted stop rates. The results show that crime rates only partially explain stop rates overall, and fail to explain the rates at which minority citizens are "stopped" by the NYPD. After controlling for race-and crime-specific crime rates and the population composition of the precinct, the results showed that black and Hispanic citizens were significantly more likely to be stopped than were white citizens.°6 The overall differences between races were statistically significant, and were significant specifically for stops where the suspected crime was either violence or weapons possession.
1 0 7 Table 2 illustrates the exponentiated coefficients-or comparative odds-from these models, showing the magnitude of the differences for each race-and crime-specific stop rate. This table only includes stops where reports were mandated by NYPD policy. The results are divided into three sections, according to the precinct's black population. This display illustrates the importance of concentration effects. Each coefficient shows the stop-rate adjusted for the crime rate, disaggregated by race of suspect and suspected crime. In other words, each table shows the rate at which blacks, Hispanics, and whites were "stopped" in proportion to the rate at which they were arrested for each crime type. Comparing the coefficient by race illustrates the magnitude of the differences between races. 106 . Id. at tbl.I.C.1. 107. Id. For example, Table 2 shows that in precincts where the black population was less than 10%, blacks were 2.17 times more likely to be stopped for weapons offenses compared to the arrest rate for blacks for that crime. Whites were 0.97 times more likely to be stopped compared to the arrest rate for whites for that crime. Comparing the coefficients, blacks were more than twice as likely (2.17/0.97) to be stopped as whites for weapons offenses, relative to their race-specific arrest rates for that crime.
The comparisons throughout this table show the elevated rates at which blacks and Hispanics were stopped for suspected violence and weapons offenses as compared to stop rates for whites. In precincts with more than 40% black population, the black-white ratios were still more than twice as high for violent crimes (0.3/0.14) and nearly three times higher (1.76/0.79) for weapons offenses. The Hispanic-white ratios in these precincts were comparably disproportionate for stops for violent crimes (0.26/0.14) and for weapons offenses (1.52/0.79). The disparities were confined to these two crime types. The coefficients were either comparable or lower for whites where stops related to alleged drug or property crimes, regardless of precinct demography.
The higher-than-predicted stop rates of minorities suggest that the police had cast suspicion more often-than would be predicted by their crime participation-on the city's minority population. 1 0 9 Although race may not be determinative in the decision to stop a suspect, race certainly appeared to be a motivating factor in the patterns of stop. and frisk interventions. The prominence of race in the decision to stop citizens may not rise to the threshold of racial profiling, but it does seem to create a racial classification of "suspicion."
To assess whether that suspicion met Terry standards of "reasonable suspicion," the OAG Report examined the stop rationales articulated by police officers on the UF-250 stop report form. The researchers examined the reasons that police officers provided for "stopping" civilians, and estimated the rate at which the reasons, as stated, met Fourth Amendment standards of "reasonable suspicion." The narrative rationales for "stops" came from a citywide sample of 10,000 coded and analyzed UF-250 forms from eight precincts plus a supplemental sample of cases across all precincts. 110 The narratives were coded into sixty-seven categories, and the OAG staff then determined whether the stated rationale in each category met Terry standards of "reasonable suspicion.""' These codes were then collapsed into seven categories, or rationales, which were determined as either meeting or failing to meet Terry standards." 2 Table 3 , adopted from the OAG Report, shows that in nearly two-thirds of the stops, the articulated "reasonable suspicion" for the stop met Terry standards, and that racial disparities were small. However, stops of black suspects more often failed to meet Terry 109. Id. at 126-27. 110. Id. at 135-36. The researchers coded rationales for a citywide sample plus a supplemental sample of specifically chosen precincts. For the individual precinct sample, a purposive sample of eight precincts was selected-the 79th, 42nd, 30th, 43rd, 33rd, 107th, 72nd, and the 19th-based on variation in stop rates and population parameters. For each precinct, approximately half of the UF-250 forms were randomly sampled. In all, 4383 UF-250 forms were randomly sampled for the citywide analysis, including 3282 stops where reports were "mandated. The pattern of evidence in the OAG Report suggests that race evidently became a factor in "everyday policing" in New York City under OMP. Working within a legally permissible but lower standard of "reasonable" racial discrimination, where a second motivating factor (such as "reasonable suspicion") may be present, police over-stopped black and Hispanic citizens relative to their crime participation, well in excess of their white neighbors, and more often without constitutional justification. Black citizens in particular tend to generalize these experiences, with potentially toxic consequences for their perception of the legitimacy of the law. 114 Disproportionate stops of black citizens is an important "race-making" factor, 115 generalized through the sense of linked fate that many blacks share." 6 It conveys social stigma and under- 115. This term is borrowed from Professor David James, who has written of the ghetto as a "race-making situation." James, supra note 24, at 420-28.
116. DAWSON, supra note 24, at 77 (using the "linked fate" concept to explain the way that African Americans perceive what is in their individual self interest). Experiences such as "stop and frisk" encounters could easily undermine the social meaning of the OMP strategy. 
HI. RESOLVING COMPETING THEORETICAL CLAIMS ABOUT STOP AND FRISK ACTIVITY: EMPIRICAL RESULTS
Returning to OMP in New York City, then, we can ask whether the emphasis on disorder was, in fact, a strategy focused on policing poor people rather than disordered places. Of course, at the neighborhood level, race interacts with other neighborhood factors, ones that also correlate with social and physical disorder." 8 In the reconstructed Broken Windows theory that informed OMP in New York City, social disorder, or person-focused tactics, replaced physical disorder, or place-based tactics.. Empirical evidence shows that the epidemiology of stop and frisk actions in turn was concentrated among minority persons in poor neighborhoods. 9 Accordingly, it appears that place was, switched for race in the reality of OMP. Thus, what began as policing informed by a nuanced Broken Windows theory, in fact reflects criminological theories focused on social disorganization. This raises two questions for understanding the racial patterns of policing. First, what are the net effects of race on patterns of policing after we control for disorder? If OMP was in fact targeted at disorder, race differences at the neighborhood level should disappear after we introduce measures of disorder. Unlike, for example, race-explicit drug-courier profiles, OMP should be racially and facially neutral once we control for the level of disorder in the neighborhood.
crime rates steady despite harsher sentencing), http://papers2.ssrn.com/paper. taf?abstract-id=223148. 119. OAG REPORT, supra note 5, at 92-94 (citing New York City Police Commissioner Howard Safir's statement that minorities are more likely to be "stopped" because they live in high crime neighborhoods with an increased police presence).
Second, if disorder itself is predicted by neighborhood or ecological characteristics, factors that also are correlated with race, are these other factors significant predictors of stop and frisk patterns after we control for disorder? While some neighborhood characteristics are correlated with disorder, these factors also are part of competing theoretical explanations, explanations that are based on characteristics of persons, rather than places. Accordingly, we question whether OMP produces the dramatic racial disparities reported in the OAG Report because of the characteristics of people who live in the neighborhood, or whether these disparities reflect policing targeted in fact at disorder. Analytically, we can compare these two explanations to estimate the ecological locus of racial policing. The results of this competition follow, where we present findings of empirical tests designed to assess these competing claims about the theoretical meaning of OMP in New York City.
A. Social and Physical Disorder
Data on the social organization and physical characteristics of neighborhoods were obtained from the 1999 New York City Housing and Vacancy Survey ("HVS"). 
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(providing names and contact information for HPD). The Department of Housing Preservation and Development is responsible for setting and administering housing policy in the city, including development of urban renewal programs, enforcement of civil codes for housing, management of city-owned properties, rehabilitation of abandoned buildings, and construction of low-income housing.
122. NYC HOUSING SURVEY, supra note 120, at Overview, http://www.census.gov/ hhes/www/housing/nychvs/overview.html. Differences between the 1999 HVS and the 1990 census include interviewing procedures, staff experience and training, processing procedures, sample design, the sampling variability associated with the HVS and the sample data from the census, and the non-sampling errors associated with the HVS and the census.
The sample includes "vacant available for rent" units as well as occupied units. Both public and privately owned housing units, as well as in rem units,'
123 are included. The public-use data set is made available by the U.S. Census Bureau, and includes weights to generate estimates of households and persons for the city. The response rate in the 1999 survey sample of 18,180 was 94%. Interviews were conducted between January and May, 1999 by "field representatives" hired by HPD. 2 4 Measures of physical disorder and social structure were aggregated from individual-level responses in the HVS to sub-boroughs. The residential location of each respondent is coded to the borough (county) and the community district ("CD"), or sub-borough. CD's are administrative units of each borough; there are fifty-five in the city. Members of the councils of each CD meet periodically to assist city agencies in zoning and other regulatory planning functions. Sub-boroughs include one or two police precincts.
Measures of physical disorder in the sub-borough were computed from responses to items regarding the physical condition of the dwelling and the neighborhood. Respondents were asked to report whether there was damage or disrepair in the exterior walls and windows, stairwells and stairways, and floors. Respondents also were asked to report generally on the condition of other dwellings in their neighborhood: the presence of broken or boarded up windows, and whether the building was "deteriorated" or "dilapidated.'
12 ' Responses were aggregated to the sub-borough level to measure the percentage of housing units with these characteristics.
To avoid redundancy among the disorder variables, a principle components factor analysis with varimax rotation 26 was completed to reduce the variables to a single dimension. The model yielded 123 . In rem housing units are housing units that are acquired and owned by the City of New York following tax forfeitures or failure to pay other charges such as correcting violations of the housing codes. NYC HOUSING SURVEY, supra note 120, at H-2, Definitions of Rent Regulation Status, http://www.census.gov/hhes/www/housing/nychvs/defin99.html.
124. NYC HOUSING SURVEY, supra note 120, at Overview. Interviews were conducted to elicit information about the demographic characteristics of each household member, and the housing characteristics of the dwelling.
125. NYC HOUSING SURVEY, supra note 120, at Glossary, http://www.census.gov/ hhes/www/housing/nychvs/gloss99.html. For vacant units, responses were recorded by the HPD field representatives.
126. "Varimax rotation" is a statistical procedure that permits the extraction of distinct factors or dimensions from a set of highly correlated variables, and assumes that the factors do not overlap statistically or conceptually. GERHARD ARMINGER ET AL., one factor explaining 85.9% of the variance. Factor coefficients ranged from 0.865 to 0.959, indicating uniform loading and high multicollinearity. Because of its conceptual clarity and importance to the construction of "physical disorder," we used the "broken windows" variable as the measure of disorder.
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Measures of social disorganization were computed using similar procedures. Both household and person characteristics were constructed by aggregating individual responses to sub-boroughs. Means and variances for the measures are shown in Appendix A, infra. A principle components factor analysis with varimax rotation was again completed and yielded three factors that explained 74.0% of the variance. The first factor describes neighborhoods characterized by concentrations of persons with low education, persons under-or unemployed, households receiving public assistance, households with Hispanic residents, and female-headed households. These neighborhoods also were characterized by low white population. The second factor describes neighborhoods with high racial fragmentation (racial heterogeneity) 128 and high concentrations of male population. These neighborhoods also were characterized by low black population. The third factor describes neighborhoods characterized by high concentrations of immigrants and residential mobility. 2 9 These three factors reflect the classic dimensions of social disorganization. 130 The variables within factors were highly correlated, again permitting selection of specific variables to represent each factor. For conceptual clarity and theoretical specificity, we chose specific variables as measures of social disorganization: the percent of households with one or more persons receiving public assistance, racial fragmentation, and residential mobility. ' Because of the importance of immigration to the social composition of New York City, 3 2 we included as a predictor the percentage of house- hold heads who were born outside the U.S. We also included two additional measures that are predictors of crime rates at the community level: the housing vacancy rate 133 and the percentage of housing units in the area that are public housing.
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Finally, we included a global measure of crime in the sub-borough: the count of 1997 arrests within each precinct, aggregated to the sub-borough. Arrest counts, published in the GAG Report, 135 were obtained by the GAG from the New York State Division of Criminal Justice Services. State crime counts include "finger-printable" crimes, or crimes that are punishable by jail or prison sentences.
B. Stops and Arrests
Counts and rates of stops and arrests within precincts were compiled from data published by the GAG.
13 6 In addition to stop counts, the ratio of stops to arrests was computed for each precinct and each type of crime. Cases involving stops that occurred from January 1998 -March 1999 were included. The data tables were compiled by the GAG from files created by the NYPD from UF-250 forms.
137 UF-250 forms are completed by officers following 135. OAG REPORT, supra note 5, at tbl.I.C.3; see also id. at 120 n. 25 (explaining that arrest counts for 1997 were used-instead of 1998 arrest data-to avoid autocorrelation between stops and arrests that both occurred in 1998). Arrest counts are preferable to crime complaint data, since many types of crime (such as drug crimes or minor property crimes) are not reported in citizen complaints to the police. Id. at 121. In addition, complaints often include crimes with no suspect information, while arrests include information on the demographic characteristics of the suspect. See id. 136. Id. at tbl.I.C.3. Race-specific rates for the total number of stops were computed from the percentages included in the table. The race-specific ratios of stops to arrests were computed from data in tbl.I.B.1 and I.B.2, and Appendix tbl.I.B.1 and I.B.2. tbl.I.B.2 also included data on weapons stops by race.
137. Id. at 88. each stop event. 13 8 Both global stops and arrests were analyzed, as well as stops where the suspect was alleged to have a weapon. Weapons stops were analyzed separately because of the heavy emphasis on the control of gun violence in the formulation and implementation of NYPD policy.
139
The analyses included only stops where a UF-250 form was mandated. NYPD policy mandates that officers complete a UF-250 under four specific circumstances: when (1) force is used in the course of the stop; (2) the suspect is frisked (i.e., pat down) and/or searched during the course of the stop; 1 4 0 (3) the suspect is arrested; or (4) the suspect refuses to identify him or herself.
14 ' Nonmandated reports also were submitted during this time, but compliance with reporting requirements when reports were not mandated was uneven, raising reliability problems in assessing the consistency of these reports across precincts. 139. For a discussion of the policy, see POLICE STRATEGY No. 1, supra note 25, and OAG REPORT, supra note 5, at 53. The memo described the NYPD's plan to reduce gun violence by intensified efforts to find and seize illegal firearms. Guns and violent crime also were a primary focus of the NYPD's Street Crime Unit ("SCU"), an elite unit of plain-clothes officers tasked to "hot spots" of concentrated criminal activity. The SCU's "mission" is to "effect the arrests of violent street criminals, with a particular emphasis on recovering illegal firearms." OAG REPORT, supra note 5, at 53 n.32 (citing Police Commissioner Howard Safir, Statement Before the New York City Council Public Safety Committee (Apr. 19, 1999)) [hereinafter Safir Statement].
140. That is, searches inside his or her clothing. 141. PATROL GUIDE, supra note 138; OAG REPORT, supra note 5, at 63-64. 142. Analyses in the OAG Report show that whites were over-represented in cases involving non-mandated reports. OAG REPORT, supra note 5, at 95 n.9. Although whites comprised 12.9% of all cases and 10.4% of cases where reports were required, whites comprised 19.3% of cases where a form was not mandated. However, completion of non-mandated reports varied from precinct to precinct, when compared as a ratio to the number of stops with mandated reports. See id. at tbl.I.A.1. The OAG Report constructed two scenarios to explain the racial disparity in non-mandated reports. In one scenario, "the police completed non-mandated UF-250's for 'stops' of minorities and non-minorities at the same rate, but [found] that 'stops' of whites were less likely to rise to the more intrusive level of force, a frisk or an arrest." Id. at 95 n.9. In the second scenario, "the police were more likely to ... complet[e] a UF-250 form ... in a non-mandated situation when the person 'stopped' was white." Id. In either scenario, analyzing only mandated report cases-which by definition are more intrusive-would show greater racial disparity than would an analysis of all cases. Id.
C. Results
Two dimensions of police stops of citizens were computed to test the hypothesis that crime rates alone do not explain differences in stop rates by race or type of crime. First, comparisons of stop rates by race and type of crime are shown in Table 4 .143 Stop rates by race and type of crime are shown, and the overall race-specific crime rate is shown as a basis of comparison. We used the 1997 race-specific crime counts to compute a per capita stop rate over the fifteen month interval. The results show large disparities by race. Stop rates were nearly five times higher for blacks compared to non-Hispanic whites, and four times higher for Hispanics. 44 The citywide stop rate is heavily weighted by the concentration of stops among blacks and Hispanics. The disparities by race are consistent across crime types, and the heaviest disparities between stops of black and white citizens. For violence and weapons, stops of blacks occur at a rate ten times higher than the rate for whites, and more than twice as high as the rate for Hispanics. Disparities remain for other crime types, but are narrower. Comparisons of race-specific stop rates per 1000 population to arrest rates per 1000 population show that blacks and Hispanics were stopped at rates higher than their arrest rates. 143 . Id. at 120 n.25 (describing types of crimes). Crimes were reported using four generic crime categories. Violent crimes included robbery, assault, homicide, kidnapping and sex crimes. Weapons crimes included arrests for both gun and other illegal weapons. Property crimes included larceny and burglary. Drug crimes included both possession and sale offenses. Id.
144. The OAG analysis constructed four categories of race from the eight recorded on the NYPD documentation in the UF-250 data: white, black, Hispanic white, Asian, American Indian, other, unknown. OAG REPORT, supra note 5. We use four: black, white, Hispanic, and other. The UF-250 form has no category for black Hispanics, so we were unable to determine whether officers classified black Hispanics as black or Hispanic, or whether officers were consistent in their classification decisions. Id. The NYPD classification is based on officers' observations, the Census Bureau classification is based on self-report. In constructing race-specific population rates from the HVS for the sub-boroughs, we classified both white and black Hispanics as black, consistent with classifications in the U.S. Census. The construction of the Hispanic classification from census data involves a two-stage process regarding both race and ethnicity. Once race is determined, a secondary question asks whether the individual identifies himself or herself as a person of "Hispanic origin." These differences are consistent with significant differences reported in the OAG Report.
146 Controlling for race-and crime-specific crime rates and population, that report showed that stop rates for blacks and Hispanics were significantly higher than the stop rates for whites.
147 These effects were most acute for stops for weapons and violent crimes.
148
The second measure of police stop activity is the ratio of stops to arrests by race and type of crime. Once police officers decide to stop a citizen, the outcomes of those stops-including whether a frisk or search is conducted, and whether an arrest is madeshould not differ by race. Presumably, the "reasonable suspicion" articulated in Terry v. Ohio and incorporated into both the formal training and professional judgment of police officers,' 4 9 should lead to stops with race-neutral outcome probabilities. In other words, there is no rationale for police to exercise discretion differently by race that would lead to a higher rate of "false positives" for any racial group. Accordingly, stop rates should reflect a similar efficiency and strategic allocation of police efforts across races. 146. OAG REPORT, supra note 5, at 94-95. Citywide, blacks constituted 50% of the total "stops" and 51% of the arrests for the covered period. Hispanics constituted 33% of all "stops" and 30% of all arrests. Whites constituted 13% of all "stops" and 16% of all arrests. However, this evidence of proportionality masks differences by neighborhood. Id. at 95 n. Table 5 shows.theratio of stops to arrests by race of suspect and suspected charge. A higher rate indicates less efficiency in stops, or an excessive rate of stops needed to affect an arrest. A high stop rate may also indicate more indiscriminate stop practices, or simply broadened suspicion of individuals based on race alone."° Overall, the total stop-to-arrest ratio of blacks (7.3 stops per arrest) is 58.7% higher than the ratio for non-Hispanic whites (4.6); the ratio for Hispanics (6.4) is 39% higher than the rate for non-Hispanic whites. For weapons stops, the stop-to-arrest ratio for blacks is 18.7% higher than the ratio for whites, but the ratio for Hispanics is less than 23.0% higher. To test whether stops were proportionate to crime rates, and to assess factors that might explain stop rates higher than would be predicted by crime rates, multivariate analyses were completed incorporating three potential explanations: the crime rate within the sub-borough (or strategic theory), disorder (or place-based theory), or social disorganization (or person-based theory). Trends in both Tables 4 and 5 confirm the emphasis on weapons stops articulated in NYPD strategy memoranda. Accordingly, separate analyses were completed on the overall stop counts, and then on stops where weapons were the suspected charge or rationale for the stop. Table 6 shows the bivariate correlations-the correlation between two variables-among these predictors and the outcome variables. 152 Correlations were statistically significant and in the predicted directions for stops overall and stops involving non-white 150. One could also argue that a higher stop rate for one group may indicate "under-stops" of other groups, or a reluctance to stop more often persons of one race or another. That is an unlikely explanation, however, since the OAG Report shows that the racial distribution of stops were consistent across precincts and stable over the fifteen months. See OAG REPORT, supra note 5, at 92-110. It is unlikely that the pattern of under-documentation or depressed stop rates for whites would remain so consistent across the NYPD's many precincts and neighborhoods.
151. OAG REPORT, supra note 5, at tbl.I.C.1.
152. For example, stop rates for whites were negatively correlated with vacancy rates, concentrations of public assistance recipients, and housing units with broken windows. suspects. Stops involving whites either were not correlated with the disorder or disorganization variables, or were correlated negatively with disorganization variables.
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Results of multivariate tests of the relative contributions of crime, disorder, and disorganization to stop counts are shown in Table 7 . A fixed effects Poisson regression analysis was used, with predictors from each of these three domains.
1 54 The model estimates the expected value of the number of events in relation to the causal factors and other explanatory variables of interest. The question in this analysis is whether the count of events (stops) in an area (sub-borough) is predicted by factors that might influence these events (arrest rates, social disorganization variables, and physical disorder variables). The baseline model tests the hypothesis that the race-specific stop count is proportional to the number of arrests in the area. The full model assesses whether factors beyond the arrest count predict the stop count in the area. RESTRUCTURING NEW YORK 29-31, 304-05 (1991). However, the correlation of stops of whites and crime rates in the neighborhood were not statistically significant. This may reflect the fact that whites often were stopped when they were observed in nonwhite neighborhoods, usually on suspicion of drugs. Id. This illustrates the "racial incongruity" source of disparity, where a stop is triggered by a racial "mismatch" of a person of one color moving through a neighborhood with population dominated by persons of another color. In the case of whites in non-white neighborhoods, it is often on suspicion of drug buying or possession. When black or Hispanic suspects are stopped in predominantly minority neighborhoods, it often is on suspicion of violence or weapons crimes. OAG REPORT, supra note 5, at 126-28, and tbl.I.C. The results confirm the claim that the arrest rate predicts both total stops and weapons stops in the sub-boroughs. Arrests are a significant predictor of the total number of stops, the total number of weapons stops, and both total and weapons stops for black and Hispanic suspects. However, arrests fail to predict stops for whites. In part, this may reflect the low rate of stops of whites, or the heterogeneity of the locations of white stops. That is, stops of whites may include both "racial mismatch" stops of whites in non-white areas where crime rates may be elevated, but other types of stops occur as well, most in neighborhoods of varying crime rates. Some may simply be based on descriptions from complainants, and others based on the reasonable suspicion grounds articulated in Terry.
Crime rates should predict stop rates, and should take into account any differences by race in the likelihood that a citizen should be stopped relative to his or her propensity for crime commission. However, when factors other than crime rates affect stops, we attribute these additional factors to policy, or to other tacit assumptions about race, neighborhoods, and criminality. Table 7 shows that for stops overall, factors other than crime in the neighborhood predict the stop counts. For all suspects, after controlling for crime, stops within the sub-boroughs were predicted by their poverty rates. Accordingly, policing in the city's neighborhoods appears to reflect the economic status of people rather than the physical condition of its buildings.
When race-specific stop counts are considered, both disorder and disorganization variables predict stop counts for Hispanics, but not for blacks. The concentration of dwellings with broken windows, low vacancy rates, high concentration of persons in public housing, and racial heterogeneity all predict the stop count for Hispanics. The diversity of this pattern of predictors for Hispanics reflects the heterogeneity of residential patterns and socio-economic factors for Hispanics. For whites, stops are not predicted by crime, but instead are predicted by the absence of poverty. Again, this reflects the tendency for whites to live in areas that although not necessarily affluent, are less likely to be poor.
Finally, Table 7 shows a different picture for weapons stops. For weapons stops of all suspects generally and specifically of black suspects, poverty rates predicted stop counts, after controlling for crime. As above, policing weapons is concentrated in poor neighborhoods. Stop and frisk activity targeted at weapons seems focused on the economic status of people in neighborhoods, not the physical condition of their buildings. For stops of Hispanic suspects, weapons stops were predicted by both disorder and disorganization variables.
These patterns suggest that stop and frisk strategies have departed from their original Broken Windows underpinnings, and more closely resemble policing of poor people in poor places. How the policy in action evolved so far from its complex and nuanced theoretical origins is a potentially important tale. It is important to understand whether and how race became a marker of increased risk of criminality in this hothouse policy context, the ways in which race interacted with the social organization of policing to produce greater intensity of enforcement and over-enforcement against minority citizens, and the cultural and political dynamics that allow the conflation of race, poverty, and disorder in policing policy. These lessons await a different research paradigm, focused on the hot cognitions of police-citizen interactions, and the social contexts in which these events unfold.
IV. SOCIAL NORMS AND AGGRESSIVE POLICING
In New York, the application of Broken Windows theories through OMP strategies and stop and frisk tactics produced a style of racial policing with stigmatizing effects on minority communities. In fact, the implemented strategy departed sharply from the original design of Broken Windows theory, focusing more on the consequences of broken windows than their causes. The strategy as implemented was intensified surveillance and proactive engagement with citizens under a broad standard of "reasonable suspicion." The emphasis on persons rather than place, and the racial demography of places where OMP was most intense and active, suggest that the cues to which police responded were primarily tied to race as well as places that are defined by race. Not only is this a long way from Broken Windows theory, but it invites constitutional problems that can further distance police from minority citizens. 55 The drift from engagement with community in the co-production of security reflects two different dimensions of social norms, dimensions of both community and organization.
155. See generally OAG REPORT, supra note 5, at 15-44 (discussing Fourth and Fourteenth Amendment issues related to stop and frisk activity and racial profiling, respectively); Garrett, supra note 7, at 1829-34 (discussing equal protection issues in racial profiling cases).
A. Social Norms and Aggressive Policing Revisited
Although stop and frisk tactics likely contributed to the crime decline in New York, the precise contribution of these tactics is contested. 156 But there also is little doubt that there were social costs from the crackdown on crime that may compromise the original intent to redirect and rebuild social norms. 57 If the mechanism of decline is search, surveillance, and aggressive misdemeanor arrests, there is no causal path to declining crime that runs through order and social norms. As Harcourt observed, these efforts "have little to do with fixing broken windows and much more to do with arresting window breakers-or persons who look like they might break windows, or ... strangers ... or outsiders."' 58
The social norms approach underlying Broken Windows theory required that the cues of crime be removed and replaced with alternative cues that signaled order and social regulation. In the causal dynamic hypothesized by the theory, citizens engaged with police to enforce norms of orderliness, conveying a social meaning that influenced behavior of citizens in the orderly milieu.
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This construction of social control comports well with the dynamics of collective efficacy discussed by Sampson, Raudenbush, and Earls. 60 Citizen participation in the dynamics of informal social control, such as collective supervision of teenagers and citizen interventions in low-level crimes, are manifestations of the neigh-156. Fagan et al., supra note 36, at 1322 (crediting the decline in gun violence in part to "gun-oriented policing" but acknowledging multiple causation by other social factors); Waldeck, supra note 19, at 1283-84 (citation omitted) (suggesting that the stop and frisk tactics produced a crackdown that deterred many from carrying weapons or drugs); Harcourt, supra note 19, at 339-40 (claiming that the huge increase in misdemeanor arrests under OMP produced a surveillance effect that depressed crime rates). But see generally KARMEN, supra note 36 (citing interactions among multiple causes for the crime decline that complicated attribution of effects to any single cause).
157 borhood's "collective efficacy" that reduces crime and disorder.' Collective behavior of this type may involve citizen-police interactions, but often these are citizen-initiated efforts, such as "phone trees" among residents to call police and report either physical or social disorder, citizen demands to enforce housing codes to rid neighborhoods of crack houses, advocacy in court proceedings for substantive punishment for chronic disorder offenders, and collective political activity on zoning and licensing.' 62 However, neither collective efficacy nor social capital is likely to be increased by policing tactics that rely almost exclusively on stopping, searching, and arresting people. Wilson and Kelling, in the original Broken Windows essay, did not imagine a scenario where aggressive policing-in the absence of interaction with community groups or social agencies-would create enduring forms of social interaction by citizens to prevent and control crime. 163 The incentives for people to engage with legal actors in social regulation and the co-production of security may lie in their evaluations of their treatment by the police. Fairness and crackdowns may be inconsistent, but at least citizens know they are tradeoffs. Recent work by Tom Tyler and colleagues in a survey of residents in three Oakland, California neighborhoods suggests that citizens' evaluations of legal actors are not linked to the outcomes of their court cases or interactions with police, or on the crime rate in their neighborhood.
1 64 They focus instead on the fairness of their treatment from those authorities. 65 Ronald Weitzer reaches the same conclusion in a survey of residents of three neighborhoods in Washington, D.C. 166 He reports contrasting evaluations of police services in two predominantly black neighborhoods. Proactive p0-licing of residents of a poor, high crime neighborhood elicited less favorable reactions to police than did the more reactive and respectful treatment of citizens in an "orderly" middle-class neighborhood. 167 Such empirical findings suggest the viability and importance of an approach to social regulation based on procedural fairness. Procedural fairness-or better treatment-promotes greater trust and confidence in the law, and higher rates of compliance.
1
These perceptions of law and legal actors have important implications about popular attributions of legitimacy to law. People who view the law as illegitimate are less likely to obey it, and people who view police officers and judges as lacking in legitimacy are less likely to follow their directives. 169 Although the law is based on the implicit or explicit threat of sanctioning for wrongdoing, the legal system depends heavily on voluntary compliance from most citizens to set and enforce norms, and to engage with the police in social control. Hence, lower levels of legitimacy make social regulation more costly and difficult, both materially and politically. The police depend heavily on the voluntary cooperation of citizens to fight crime. Citizens report crime and criminals, informally help to police their neighborhoods, and aid the courts as jurors and witnesses. Without these cooperative acts from the public, the police risk being seen as an intrusive force imposing order. And without these acts, the meaning of order becomes detached from its social basis and loses its moral weight to influence others in the community.
A social norms approach would invite policing of public order laws in the context of corresponding and contemporaneous extralegal social initiatives aimed at the same or parallel problems. These efforts reflect a more complex view of the interaction of crime and disorder, one that recognizes their spurious relationship to broader underlying social and physical conditions within neighborhoods. The legitimacy of the law benefits from the simultane- 167 . Id. at 151. Weitzer's findings stand Broken Windows theory on its head by suggesting that the police may be reacting to the visible cues of crime and disorder, not just would-be criminals who might journey to a disorderly neighborhood to take advantage of crime opportunities. Weitzer's findings suggest that in neighborhoods with visible signs of disorder, police react with indiscriminate and widespread patterns of aggressive stops and interdiction of citizens.
168. TOM R. ous and aligned actions of citizens and legal actors to promote social norms. While OMP approaches might promote a temporary reduction of crime through suppression, a legitimacy-focused approach promotes construction of social networks that integrate community-level social processes with the regulation of crime and disorder.
B. Organizational Norms
Explanations of the importance of race in police decision making-up and down the hierarchy within police organizations-focus on both the occupational culture and social norms of policing. 170 Although the empirical literature on police "subculture" offers inconsistent evidence of generalizable attitudes and beliefs, several studies show that the dynamics and structure of the police workplace may work to reinforce social (behavioral) norms, perceptions, and beliefs. 7 ' The separation of the policing and nonpolicing worlds is widely acknowledged, even in the era of reform and innovation.' 72 The insularity of the police workplace leads to a closed system of ideas, a reluctance to question the statements or actions of fellow officers, and "matter of fact prejudices" that are reinforced through customs, rituals, and a shared language.1
73 If the workplace is where citizens "acquire 'social capital' . and develop ties of empathy and solidarity with their fellow citizens,' 74 then the workplace may be the appropriate locus for efforts to change social norms supporting racial policing. 170 . See e.g., STATE POLICE REVIEW TEAM, supra note 6, at 33-34 (1999). See generally Jeffrey Goldberg, supra note 6; OAG REPORT, supra note 5, at Ch. III, Part III (discussing "Police Attitudes Toward Stop and Frisk"). "A recent survey of 650 Los Angeles Police Department officers found that 25% felt that racial bias (prejudice) on the part of officers toward minority citizens currently exists and contributes to a negative interaction between police and the community." REPORT resentative John Conyers, Jr. (D-MI) proposed similar legislation, the National Traffic Stops Statistics Study Act of 1998, which passed unanimously in the U.S. House of Representatives but was rejected in committee by the U.S. Senate. 181 One rationale for the emphasis on data collection is that statistics can lead to transparency in policing, 182 making decisions visible and publicly accountable. Statistics may enable police departments to evaluate their strategies, or assess whether there are disparity costs that come with successes of particular strategies. Data also make officers' actions transparent, making them more accountable for their decisions. As decisions and everyday actions become more democratic, social norms from community stakeholders will be infused into police norms.
But the dynamics of organizational change following the introduction of data raises several challenges. The organizational and democratic structures within which data are introduced, how datadriven facts are evaluated, and how their meaning is interpreted require experimentation to develop open forums for both internal organizational reflection and open policy debates. 183 How information is shared with community stakeholders, whether the agenda for analysis is shared with these groups, and how the findings of data analyses are translated into concrete measures for organizational change are part of a process of community participation that can "civilize" the police workplace through transparency, leading to democratic interactions focused on data-driven facts. 184 The ex-tent to which opportunities for community interaction with police are routinized and institutionalized can break down the insularity of police social norms at the top and bottom of its hierarchy. statistical trends. National Public Radio ("NPR") reported that civil rights groups including the American Civil Liberties Union of Southern California, and plaintiffs in prior racial profiling litigation against the Los Angeles Police Department ("LAPD") have filed motions to be included as monitors in the consent decree involving the LAPD. Morning Edition (Nat'l Pub. Radio broadcast, Dec. 18, 2000) (discussing the LAPD consent decree described supra note 7), audio clip of report available at http:// search.npr.org/cf/cmn/cmnps05fm.cfm?SegID=115661. In the wake of statements by President-elect Bush in the second presidential debate questioning the federal role in the reform of police departments, these groups are concerned that a court-appointed federal monitor will not effectively enforce the city's agreement. The NPR report quotes Mark Rosenbaum, legal director the Southern California ACLU, as stating that "[t]he decree fences out those individuals who have the greatest interest in the most conscientious enforcement .... "The NPR report quotes attorneys for the City of Los Angeles, who counter that "involving more people will lead to too much legal fighting and not improving policing. A federal judge will do the job on enforcing the court order, so no outside parties are needed." Id.
